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STATEMENT OF THE CASE.

The Appellee, Harry Carlson, brought this

action to establish his right to what is known as

*'Automatic Insurance." (Tr. p. 67.) The World

War commenced on April 6th, 1917, and the War
Risk Insurance Act was not passed by Congress

until October 6th, 1917. Congress by the automatic



insurance provision made an attempt to do equity to

those American men who had enlisted in the Army
and had either been totally disabled or killed while

in the service prior to the enactment of the law.

This provision of the law also gave all those in

the service thereafter 120 days in which to ac-

quaint themselves with term insurance and to adjust

their finances to apply and pay for the same. The

law provides that only those in the service, and

while in the service, can apply for insurance.

The plaintiff was an old soldier who had served

his country in the Philippine Islands in the Regular

Army (Tr. p. 32) and on the Mexican Border (Tr.

p. 33) with the National Guard. He was a member

of the Washington State National Guard when war

was declared. He answered the call of the President

March 25th, 1917, when the local Guard was called

to the colors. (Tr. p. 46.) He was in active service

on April 6th, 1917, when war was declared. (Tr.

p. 26.)

The plaintiff as a soldier did his military duty

to the best of his ability and was finally discharged

from active service as being unable to continue his

duties, on April 28th, 1917, on orders from the

headquarters of the Western Department of the

United States Army, Presidio of San Francisco,

California. (Pltf. Ex. No. 11.)



Of course, this soldier did not apply for Sol-

diers' Insurance for two reasons, first, because he

was discharged from the Army several months be-

fore there was any law providing for such insurance

and second, because under the law enacted after his

discharge only those in the service at the date of

enactment or thereafter could apply.

If the soldier had entered the service after

October 6th, 1917, he could then have immediately

applied for a $10,000.00 policy, paid his premium

and been discharged the next day and his policy

would have matured. As it was no opportunity to

apply for insurance was presented.

After discharge, the soldier being in impecuni-

ous circumstances, attempted to return to his pre-

war occupation with a former employer as a team-

ster, but his condition was so bad that even with a

special helper he was not able to carry on. (Tr. p.

27.) With the dreaded affliction of amoebic dysen-

tery from which he was then suffering, he ingenious-

ly endeavored to find employment which he could

carry on. So after a rest he tried gill net fishing. The

attempt proved disastrous. He was too week and

sick even to do that.

He finally went to an old friend and obtained

light work. (Tr. p. 75.) Of course, it is common

knowledge that during the war there was a scarcity



of men and he was employed by his friend as a

scaler. A scaler carries a ruler in the woods and

measures the logs that are cut and makes a note

of them. Even under such conditions, which would

be most conducive to restoring health in any man
we find that the plaintiff could not carry on, taking

the utmost precautions, for more than three or occa-

sionally four months at a time without being treated

by doctors or being hospitalized and reconditioned,

as it were. (Tr. p. 28.) That he was able to do what

he did under the medical evidence, is more of a

tribute to his strong constitution and will power

than to good judgment considering his future health

and life.

During the period of heroic effort to make a

living the plaintiff was very weak, had frequent

bowel movements, fifteen or twenty times a day,

they were full of blood and mucus, he had a tem-

perature and night sweats, etc. (Tr. pp. 28-32.)

He tried home remedies, was prescribed for by

a druggist, treated by private and public doctors and

in hospitals and sanatoria. His periods of treat-

ments lasted from days to weeks and months. For

almost ten years he has not been able even to at-

tempt to work. He is suffering from two of the

worst diseases possible, amoebic dysentery and tuber-

culosis and he is in bad shape.
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ARGUMENT.

Point I.

1. The contention of the Bureau under this

point is that there was a faikire of proof on the part

of the veteran that he did not apply for insurance.

The War Risk Insurance Act touching the matters

in suit was first passed by Congress October 6th,

1917. The soldier here was discharged from the

army April 28th, 1917, several months prior to the

passage of the act, and several months prior to the

first instance in the history of this country of soldier-

insurance. Having been discharged, the soldier

never had the right to apply for insurance. The

lower court took judicial knowledge, if such were

necessary, of the law, and its date of enactment and

that no application could have been made. His

only right was to automatic insurance.

2. If an application had been made, no one

in the world but the government would have the

application and the application would be not only

a matter of defense, but the government—the de-

fendant in this case—being the only one that could

have possession or any record of such application,

was duty bound to plead and prove it. Good faith

and the rules of evidence would require it.

3. The rules of pleading and evidence do not

require the allegation and proof of something use-
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less and futile, and where the man was discharged

prior to the enactment of the law, and could not

have applied, the offer of proof that he did not so

apply would be sham and frivolous.

4. The appellant says the complaint did not

state a cause of action because of the failure of

such allegation, and admits that it was immaterial

since not raised. By not raising the question, the

government must be held to have waived it. No

objection was made at the trial that there was any

such failure of proof. No assignment of error re-

cites such failure of proof. Nor is such contention

or objection before this court, since no such ground

of error is preserved in the bill of exceptions.

5. The motion of the government for a non-

suit was particularized into three points as follows:

"First, he has not proven that the plain-

tiff was in the active military service of the

United States between April 6, 1917, and No-
vember 11, 1918; second, there is no proof of

any permanent and total disability having come
into existence between April 6, 1917, and April

28, 1917; and, third, because the evidence af-

firmatively shows that the man was not totally

and permanently disabled, from his work rec-

ord and other activities, until long after April

28, 1917." (Tr. p. 66.)

The alleged error never having been called to the

trial court's attention was not only waived, but by



the terms of the first requested instruction of the

government (Tr. p. 67) the matter was submitted

to the jury, and the jury resolved it against them.

6. As stated point blank in the appellant's first

requested instruction, the insurance sued for in this

action is automatic insurance, i. e., insurance that

takes effect without application or any affirmative

action of the soldier so insured. Such requested in-

structions at the trial is inconsistent with the appel-

lant's present argument here.

Point II.

The defendant contends that the soldier was

not in active service. The plaintiff testified as

admitted in the bureau's brief that he was in active

service. He also testified that he was discharged.

The evidence in connection with his discharge is as

follows

:

"Q. I will show you this discharge. Is

that your signature 1 A. Yes, sir.

Q. You received that discharge? A. Yes,

sir.

The Clerk: Marked Plaintiff's Exhibit

No. 11.

Mr. Flood: We will offer that in evidence.

The Court: Is there any objection?

Mr. Pope: No objections.

The Court: Admitted, proceed.
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Plaintiff's Exhibit No. 11 was then of-

fered in evidence, there being no objection."

(Tr. p. 84.)

Not only was his discharge from the army of-

fered in evidence but the court specifically invited

any objection, and the same was waived.

The discharge shows on its face that the au-

thority for his discharge was from the headquar-

ters of the Western Department of the U. S. Army.

This discharge having been admitted without ob-

jection, there was sufficient evidence to take the

case to the jury.

Also the evidence brought out on cross-exami-

nation by the government shows conclusively that

he was in the active service.

*'Q. During the time between March 25th

or 26th, was that about when you reported

under the call of the President *? A. About that

time.

Witness (Continuing) : It w^as about dur-

ing the time between March 25th or 25th when
I reported under the call of the President."

(Tr p. 47.)

The testimony also showed without objection as

follows

:

*'I was in active military service April 7,

1917." (Tr. p. 26.)

Nowhere was there any evidence contradicting this



testimony, nor his discharge. The government's

brief admits that "active service" is a mixed ques-

tion of law and fact, and by the government's re-

quested instruction No. 2, which was given more

favorably to the defendant by the court (Tr. p.

84 and 85) the government saw fit and chose to

submit this matter to the jury and the jury resolved

it for the plaintiff. The government has no com-

plaint now on this score.

Apparently the brief was written by one un-

familiar with the practices of the military service,

as it is common knowledge that offiecers in the

Guard, in the National Army, as well as other com-

ponents of the active military service, carried such

designations not only in this country, but in France

during the greater part of the war, and it was only

changed by General Order of General Pershing

when the war was nearly over. No evidence of

appellant's interpretation was offered.

In addition the contention and inference of the

writer of the government brief that the initials

after officers' names show conclusively that they

were or were not in active service, is fallacious,

because it is also common knowledge that the units

of the National Guard and National Army carried

throughout actual combat service in France their

original designation as National Guard units. Can

it be that the government would seek to show that
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such units were not in active service. Appellant's

inference is unsupported by truth or the record.

The brief of appellant refers to many extra-

neous matters which were never called to the atten-

tion of the trial court and not included in the bill

of exceptions, and consequently in all fairness have

no bearing on the issues in this court. If the gov-

ernment felt that matters within the judicial knowl-

edge of the trial court needed to be called to the

attention of the trial court they had ample oppor-

tunity to do so. In any event it could not have

changed the result.

The law is very explicit in recognizing the

active service of national guardsmen serving in re-

sponse to Presidential proclamation.

War risk insurance—for which the appellee

here is deemed under the law to have applied—was

provided for every

"officer and enlisted man * * * when employed
in active service under the War Department."
War Risk Insurance Act, 1917, Sec. 400.

An enlisted man, under this law, is one

"whether enlisted, enrolled or drafted into act-

ive service in the military or naval forces, * * *

and members of training camps authorized by
law."
War Risk Insurance Act, 1917, Sec. 22 (7).
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The term military forces means:

*'Army, Navy, Marine Corps, Coast Guard, and
any other branch of the United States Service,

while serving pursuant to law,"
War Risk Insurance Act, 1917, Sec. 22 (12).

That the National Guard, as constituted in

1917, while serving under call of the president, is

a unit in the military forces of the United States,

as contemj)lated by the above quoted statutes, fol-

lows not only as a matter of logic, but also as the

result of Section 1, National Defense Act of 1916,

39 Stat. 166, the second paragraph of which ren-

ders all members of the Guard in service under the

order of the President members of the military

forces

*'for the period of the then existent emer-
gency. '

'

In the face of logic, and in view of these clear

provisions of law, it is futile and i)uerile for the

appellant to question the active service status of

the plaintiff in error under the evidence in this case.

Point III.

The gist of appellant's argument is that the

evidence of the employment of the plaintiff shows

that he was not permanently and totally disabled

without discussing the medical testimony at all.

The appellant by its statement on page 35 of its
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brief admits that the so-called attempt to work,

driving a team and fishing, does not lend any sup-

port to its contention, but that the only work record

that could militate against plaintiff's contention

which was the third employment after discharge,

namely, that of the logging or lumber company.

Analyzing the testimony on this point, which

was not disputed, we find that the plaintiff worked

for periods of three months, when he would have to

be doctored (Tr. p. 28), and that he would then go

to one of the various doctors whom he employed,

or would enter a hospital for treatment, to get

reconditioned in order to carry on for another short

period, in no event exceeding three or four months.

Under this testimony no serious contention can be

made that plaintiff was able to follow emploj^ment

continuously. The evidence was that his ailments

persisted during the entire period of this employ-

ment. (Tr. p. 32.) The medical testimony showed

that he had tuberculosis enteritis, and that one suf-

fering from that disease was unable to pursue con-

tinuously any substantially gainful occupation (Tr.

p. 56). The testimony of the tuberculosis expert

called as the government's principal witness was

that the plaintiff had tuberculosis when he first

examined him and in discussing tuberculosis enter-

itis, said it was a very serious complication of tuber-

culosis resulting in a sloughing off of the lining
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membrane of the intestinal tracts, resulting in fre-

quent stools, a very serious condition usually result-

ing fatally during a comparatively short period of

time (Tr. p. 80). Again, in describing amoebic

dysentery, this government expert said that such

disease has a variable degree of activity, and then

after a series of medications may go away for three

or four months (Tr. p. 82). Again, he admitted

that its frequent course was a period of activity for

three or four months with periods of remission.

Thus, we find, not only all the lay evidence,

but the medical testimony, agreeing upon the sol-

dier's condition as one of inability to follow con-

tinuously any substantially gainful occupation. The

testimony showed, and it was not contradicted, that

in either amoebic dysentery or tuberculosis enter-

itis, common labor was not only detrimental to

the health, but dangerous to the life. Thus we

have a condition which is a vicious circle: so long

as a man attempts to work, he is jeopardizing not

only his health but his life, and because he does

attempt to work the Bureau contends that he is

able to do so. The government is in effect seeking

to penalize a gallant and courageous effort on the

part of the .soldier to make his own way. It is

medically possible for a man to work up to the

moment of death. Under the evidence this man

could have properly, truthfully, and in utmost good
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faitli and undoubtedly for his own physical well-

being, entered a sanitarium, and declined any effort

at work from the date of his discharge. The medi-

cal testimony in this case would sanction such a

course. Had the soldier pursued such treatment,

there could not be one breath of justified criticism.

Surely his rights are not lost because of a game but

losing effort.

The appellant can not be serious in urging on

behalf of its motion for non-suit that no evidence

whatsoever could sustain the soldier's contention

that he was unable to pursue continuously a sub-

stantially gainful occupation. The fact is that the

evidence in this case establishes an intermittent

employment at best; an employment always subject

to a sharp, abrupt termination; an employment

requiring frequent interruptions for medication and

treatment. Had there not have been such recur-

ring periods of rest and medical treatment, the

medical testimony, both on the part of the plaintiff

and that admitted on the part of the government,

established to a scientific certainty that the soldier

in a comparatively short period of time would have

suffered a fatal termination of his disease. Assidu-

ous though he was in pursuing frequent medical

treatments, the soldier after a nmnber of trials and

experiments, finally reached the point where in 1921

he became a hopeless bedridden hospital patient,
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doomed to remain such for the remainder of his

lifetime.

It is appropriate to observe that the definition

of total and permanent disability, laid down in the

war risk insurance act, does not go so far as to

require that the soldier be a helpless cripple or a

bedridden patient; it is sufficient if he is, because

of his diseases or injuries, unable to pursue con-

tinuously a substantially gainful occupation. Carl-

son here, since the date of his discharge from serv-

ice certainly was subject to an inability and inca-

pacity which prevented him, no matter how cour-

ageously he might struggle, to remain continuously

employed, or to gain permanently his livelihood.

In this connection the government from its

opening statement to its brief on appeal, has con-

tended at every stage of the proceeding, that the

soldier was totally and permanently disabled prior to

April 6th, 1917, and before the declaration of war.

We find at the trial, the government's attorney

objecting to some evidence and on the basis of the

contention compelling the admission of a great deal

of evidence upon the ground that permanent and

total disability of plaintiff could be shown prior to

the war. (Tr. p. 46.) The instruction proposed by

the government called "Requested Instruction No.

4" is as follows:
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"Requested Insteuction No. 4

In the event that you believe from the evi-

dence that the i^laintiff was permanently and
totally disabled prior to April 6th, 1917, then,

and in such event the (63) plaintiff is not en-

titled to recover and you should return a ver-

dict for the defendant." (Tr. p. 68.)

In this instruction, the government sought and

did submit to the jury its contention and position

that the soldier was permanently and totally dis-

abled prior to April 6th, 1917, and requested the

jury on the basis of their contention and interpreta-

tion of the evidence, to find that he was totally and

permanently disabled prior to the war. Again we

find the court's instruction, pursuant to their re-

quest, that his total and permanent disability must

date from his period of military service. After the

instructions had all been in, the following took place

:

''The Court: The jury will consider all of

the testimony with relation to that instruction

bearing upon the disability, and what relation,

if any, under the testimony given by the wit-

nesses and disclosed by the record, these ail-

ments would have to his condition.

The defendant then took an exception to

the refusal of the Court to give defendant's

requested Instruction No. 4.

The Court: Oh, I gave that. I said the

permanent and total disability must have ob-

tained between April 6 and April 28, 1917. Of
course, he can't recover (83) if he was totally
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and permanently disabled before April 6, 1917."

(Tr. p. 92.)

And so at the request of the government, their posi-

tion that he was totally and permanently disabled

before April 6th, 1917, was clearly submitted. Also

we find in the appellant 's brief, under Point IV, the

government making the same contention.. For the

government now to contend that the soldier was

not thereafter permanently and totally disabled is

to permit them to blow hot and cold and at the

same time, and to take an inconsistent position

before the trial court, the jury and this court. They

are estopped by their record and by their conten-

tions throughout the trial from now saying that

there is no evidence of permanent and total disabil-

ity where they contended that he was totally and

permanently disabled prior to the war, and where

they insisted upon this matter being submitted to

the jury, and the government may not now com-

plain that the jury has considered the issue which

it thus submitted merely because the jury has found

against the appellant.

We believe that the following cases are ap-

plicable to the matter of the amount and character

of his disability.

"Total disability is any impairment of the

mind or body which renders it impossible for
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the disabled person to follow continuously any
substantial gainful occupation."

United States vs. Law, 299 Fed. 61.

"The term 'total and permanent disabil-

ity' obviously does not mean that there must
be proof of absolute incapacity to do any work
at all. It is enough if there is such an impair-
ment of capacity as to render it impossible for

the disabled person to follow continuously any
substantial gainful occupation."

U. S. vs. Sligl'i, 31 Fed. (2d) 735.

In the case of United States vs. Acker, 35 Fed.

(2d) 646, the following is said

:

"For a disability to be total within the

meaning of the above referred to provision it

is not necessary that the insured's condition

be such as to render it impossible for him to

engage in any substantial gainful occupation.

It is enough that his condition be such as to

render him unable in the exercise of ordinary
care and prudence to engage continuously in

any substantial gainful employment. Appellee's
disability was not kept from being total by his

intermittent business activities, if, without the

exercise of ordinary care or prudence, they were
engaged in at the risk of substantially aggra-
vating the ailment from which he was af-

flicted."

The benefits provided under the War Risk In-

surance Act are entitled to a most liberal con-

struction while the contention of the government

on this point, as well as other points, would be con-

trary to such construction.
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"War risk insurance established by the

statute is not an out and out contract of insur-

ance on an ordinary business basis nor yet a
pension but that 'it partakes of the nature of

both.'
"

United States vs. Laiv, 229 Fed. 61.

"A policy of war risk insurance is more
or less a gratuity from the government and
was so desig-ned to be. The United States as-

sumed all the extra risks of war and issued for
the minimum premium what might be termed
combined accident and life insurance policies

largely in return for the sacrifices to be made
by the men of the United States in defense of

their country. These policies and the law gen-
erally are entitled to the most liberal construc-
tion in favor of the soldiers."

United States vs. Cox, 24 Fed. (2d) 944.

"The insurance was a contract, to be sure,

for which a premium was paid, but it was not
one entered into by the United States for gain.

All soldiers are given a right to it, and the rela-

tion of the government to them, if not paternal,

was at least avuncular. It was a relation of

benevolence established by the government at

considerable cost to itself, for the soldier's

good."
White vs. United States, 70 Law Ed. 531,

270 U. S. 283, 46 Sup. Ct. Rep. 20.

Starnes vs. United States, 13 Fed. (2d) 213:

"The policy is a contract. In the consid-

eration of it every reasonable presumption must
be indulged in favor of the plaintiff. He was
an enlisted man, and the whole scheme of war
risk insurance was designed to benefit men who
thus served, and who, from any cause during
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tlie period of tlieir service, became disabled-

Great liberalit}^ of construction must therefore
be indulged. If this plaintiff can be said to

have become totally disabled during his service,

even though the cause of it may be traced back
to remote conditions, with which his service

had nothing to do, I think he should recover
a judgment here. The very purpose of the in-

surance was to protect the service man against
such a misfortune."
U. S. vs. Eliasson, 20 Fed. (2d) 821, at p. 823:

"The jury were also instructed that a total

disability was any 'impairment of mind or body
which renders it impossible for the insured to

follow continuously a substantially gainful occu-

pation without seriously impairing his health,'

and that said total disability was to be con-

sidered by them as permanent 'when it is of

such nature as to render it reasonably certain

that it will continue throughout the lifetime

of the insured,' and the court submited to the

jury the question whether or not the plaintiff

became totally and permanently disabled at a
time prior to July 31, 1919, and instructed them
that the inability to do hard manual labor is

not a test of permanent and total disability

within the meaning of that term as used in the

war risk insurance contract, but that flat feet

would not constitute a total and permanent dis-

ability, and that, to recover, the plaintiff must
prove that he had prior to July 31, 1919, a con-

tinuous disability which totally disabled him
from earning a continuous and substantially

gainful wage from any kind of work. No ex-

ception was taken those instructions, which,

as we construe them, permitted the jury to

find upon the evidence a total permanent dis-
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ability irrespective of the proof of encephal-

itis lethargica."

LaMarche vs. U. S., 28 Fed. (2d) at p. 829:

"Mere inability on his part to prove the

exact time and place of the injury to the hip

was not fatal to his case if the jury was war-
ranted in finding from the testimony that the

injury and the accompanying- disability oc-

curred and existed during the life of the policy,

and we think the testimony was sufficient to

warrant such a finding."

U. S. vs. Sligh, 31 F. (2d) 735, at page 763:

"The term 'total and permanent disabil-

ity' obviously does not mean that there must
be proof of absolute incapacity to do any work
at all. It is enough if there is such impair-
ment of capacity as to render it impossible

for the disabled person to follow contimiously

any substantially gainful occupation. These
policies and the statutes applicable to the same
are entitled to a liberal construction in favor
of the soldier. United States vs. Law (C. C. A.
299F. 61 (reversed on other ground 266 U. S.

94, 45 S. Ct. 175, 69 L. Ed. 401) ; United States

vs. Cox (C. C. A), 24 F. (2d) 944."

Marsh vs. U. S., 33 F. (2d.) 554, at page 555:

"The classification board of the Bureau
seems to take the view that, if his physical con-

dition will permit him to engage in some occu-

pation requiring but little physical exercise, he
ought not to be classed as totally and perma-
nently disabled. The decisions of the courts

are fairly in accord that 'total disability' is 'any

impairment of mind or body rendering it impos-
sible for the disabled person to follow contin-

ually any substantial, gainful occupation. It is
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to be deemed permanent whenever it is founded
upon conditions which render it reasonably
certain throughout the life of the person suf-

fering from it.' This does not mean that a
person must be in such a physical condition

as to render it impossible for him to do any
work at all. If his physical condition is such
that he cannot engage continuously in some
gainful occupation, then he is totally disabled.

The fact that he may engage in some light

occupation, requiring but little physical exer-

cise, or that he may work for short intervals

at some work, would not mean that he is not
totally disabled within the meaning of the pol-

icy and the regulations of the Bureau of War
Risk Insurance.

This man was an uneducated man, fitted

only for work on a farm, or some other occu-

pation requiring physical exertion. His heart

ailment was such that he could not continu-

ously engage in such an occupation without
endangering his health and perhaps bringing

about his death. The testimony of one of the

physicians shows that when he was required

during the examination to hop for a short while

he fainted.

I am of the opinion that any one who is

suffering from a heart affliction such as his,

who is only fitted by training to engage in some
occupation requiring physical exertion, should

be classed as totally disabled, although his af-

fliction might be such as would enable him to

engage in mental work, or in some occupation

requiring but little physical effort. Such posi-

tions are not open to men of this class. While
he cannot claim total disability solely upon the

ground that he is not able to engage in farm-



ing, yet he may be totally disabled if his dis-

ability renders it impossible for him to pur-
sue any gainful occupation for which he is

physically and mentally equipped.

The fact that this plaintiff was discharged
from the army on account of his physical dis-

ability and that that disability was an impair-
ment of the heart, and further during ten years,

although treated at times by government phy-
sicians and by other physicians, his condition
is not improved, leads me to the conclusion
that he was totally and permanently disabled

at the time of his discharge from the army.
This conclusion is supported by Starnes vs.

United States, (D. C.) 13 F. (2d) 212; United
States vs. Cox, (C. C. A.) 24 F. (2d) 944;
United States vs. Sligh, (C. C. A.) 31 F. (2d)
735."

The rule, we believe, is that where there is any

substantial evidence tending to support a verdict

it is enough and the appellate court will not at-

tempt to weight the evidence. Certainly there is

such substantial evidence in the record. On this

point we quote the Manual of Federal Appellate

Proeedure by Paul P. O'Brien, at page 11:

"Verdict Not Disturbed Where Sufficient

Evidence to Support.

Section 1011, Revised Statutes, is as fol-

lows :

'There shall be no reversal in the Su-
preme Court or in a circuit court upon a

writ of error, for error in ruling any pleas
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in abatement, other than a plea to the juris-

diction of the court, or for any error in

fact'

Our Appellate Court in Montana Tonopah
Mining Co. vs. Bunlap, construing said section,

states

:

"Upon a careful examination of the

record, we find in the evidence sufficient

to support the verdict of the jury, for, this

being a writ of error, the rule is that, if

there be any substantial evidence tending
to support the verdict, it is enough, the

proper weight to be given to the evidence
not being within our province, which is

confined to a consideration of exceptions

to admission or rejection of evidence, and
to the charge of the court and its refusal

to charge.' "

Point IV.

The appellant contends that the trial court

erred in failing to instruct the jury that if the

plaintiff was permanently and totally disabled prior

to April 6th, 1917, then he could not recover.

We submit that the record shows that the court

so instructed the jury.

"And the law also provides that, if he was
in the service on the 6th day of April, 1917,

and from that date to the 28th day of April,

1917, the date of discharge, he became totally

and permanently disabled—or received any dis-

ability—or any disability which he had became
aggravated—I mean, disability noticed in the
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record, and he thereafter became totally and
permanently disabled, then he would be entitled

to recover." (Tr. p. 85.)

"Take all of these elements into consider-

ation and determnie whether the condition was
permanent and total at and prior to his dis-

charge—developed subsequent to the 6th of
April, 1917." (Tr. p. 89.)

"And if you find that during all of the

time he was permanently and totally disabled,

then you will find for the plaintiff, if you find

that he was in the military service on April 6,

1917, and after April 8, 1917, and his total and
permanent disability dated from that period of

military service." (Tr. p. 91.)

"The defendant then took an exception to

the refusal of the court to give defendant's
requested Instruction No. 4.

The Court: Oh, I gave that. I said the
permanent and total disability must have ob-

tained between April 6, 1917, and April 28,

1917. Of course, he can't recover (83) if he
was totally or permanently disabled before
April 6, 1917." (Tr. p. 92.)

Further statements or citation seems unnec-

essary to show that the government's theory of this

case was submitted as requested, and the jury in

its verdict determined the contention and the un-

equivocal position taken by the appellant in this

case.

Points V, VI, VII, and VIII.

The argument of the appellant under these
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Roman numerals is all predicated upon tlie conten-

tion that there is an absence of showing that the

disability of the plaintiff had been rated by the U. S.

Veterans' Bureau as disabled to a ten per cent

degree or more, or at least, a finding of such fact

by the court or the jury.

We submit that the government's contention

is not only improper because no error was assigned,

nor objection made to support their contention, but

the same is unfair, and not urged in good faith or

upon the real merits of the case.

(1) The verdict of the jury finds that the plain-

tiff became totally and permanently disabled be-

tween April 6th, 1917, and April 28th, 1917, which

is a finding of fact of ten per centum or more dis-

ability. (Tr. p. 8.)

(2) That the government's contention at best

is only one of insufficiency of the instruction, and

consequently no additional instruction having been

offered or submitted, and no objection having been

made pointing out its insufficiency, the appellant

has waived error if it existed.

(3) By no stretch of the imagination can any

objection or record of the government be construed

as supporting their present contention, until the

appellant's brief was served and filed. We chal-

lenge the government to show one place in the rec-
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ord where (a) the trial court's attention was di-

rected to any faihire of the plaintiff's to show

evidence of a rating by the bureau, or (b) require-

ment of evidence to show a rating by the bureau of

10 per centum or more. Neither one of these mat-

ters was ever mentioned to the trial court, and we

would be willing to submit the transcript of the

trial proceedings if the appellant wishes.

The law is unquestionably settled that specific

objections not taken to the action of the court below

can not be raised for the first time in the appellate

court.

(4) Further, the law is well settled that where

instructions are correct as far as they go, in order

to secure a reversal appellant must show he re-

quested further instructions. Mere insufficiency

will not be considered in the absence of a request.

Certainly no objection sufficient to support the

contention can be found in connection with (a) the

admission of testimony, nor will a careful study

of the (b) objections to the instructions aid the

government, (c) the assignments of error lend no

support, (d) argument on the motion for new trial

was waived.

(5) The case of Brandaw vs. U. S., 35 Fed.

(2d) 181, is authority for the instructions of the
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trial court. Also see Mulivrana vs. U. S., C. C. A.,

9tli Cir., June 16, 1930 (not yet published).

(6) The further inconsistency of the govern-

ment is clearly shown by its argument under Point

IV in the brief, where appellant contends that the

plaintiff was totally and permanently disabled prior

to April 6th, 1917, and the matter was submitted

to the jury at their request. Can they now be

heard to say that there is reversible error because

of an absence of testimony or a finding that he was

not 10 per cent or more? There was clearly suf-

ficient reason for submitting the matter to the jury.

(7) The evidence of army physician that dis-

charged i^laintiff from the army was that he was

considered one-fourth disabled at the time of his

discharge under the army test. This evidence was

introduced by the government. (Tr. p. 45.)

(8) To compel a soldier to rely upon the rating

of some bureau official is to deny him the right

given by Congress to submit his rights to insur-

ance to a court or jury.

(9) There is only one party in the world who

possesses the evidence of the bureau's ratings, and

that is the appellant in this case. The record shows

that his claim had been passed upon, and that he

had been given vocational training and hospitalized

for a period of seven years, and this court may take
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judicial notice, if such were necessary, of the Rat-

ing Schedules of the Bureau which would require

a rating of at least ten per cent for the diseases and

disabilities admitted by the government witness.

See also World War Veterans Act as Amended,

Sees. 400, 401, 402.

If this plaintiff had not been so rated, the gov-

ernment had in their power the evidence and proof

so to show. Having failed to offer any such evi-

dence negativing a ten per centum disability, cer-

tainly the presumption of law would obtain in the

plaintiff's favor. The contention is without merit

in fact.

(10) We submit that the medical evidence of

both the plaintiff and the government show con-

clusively that the soldier was totally and perma-

nently disabled, as early as 1923, and was so rec-

ognized by the defendant bureau and its officials.

(Tr. pp. 56, 78, 80, 82 and 83.)

(11) There is no provision in section 200 or

202 from which it can be logically argued that the

appellant's position is correct. It is only by spe-

cious inference and sophistry that the appellant

can even argue the point.

(12) Assuming for the sake of argument that

the plaintiff had offered rating sheets from the

government's records, satisfying the governmnt's
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present contention, and the court sustained the gov-

ernment's objection to their introduction, there is

nothing in the record in the nature of an exception

or objection which would put the trial court or the

respondent on notice that the government would

rely on its present position. This situation, we

believe, brings out in bold relief the necessity of

holding fast to the law that precise and specific

objections not made in the lower court will not be

heard on appeal. It can only be assumed, in ex-

planation of the departure in the brief from the

trial record, that the brief was prepared apparently

by someone in Washington, D. C, perhaps Mr.

Guffy, who was not present at the trial, and w^as

unfamiliar with the record.

Apt statement of the principle is found in the

following texts

:

Zoline's Federal Appellate Jurisdiction and Pro-

cedure (2nd Ed.).

At p. 376:

''Sec. 676. The Purpose of Exception.

The sole purpose of a bill of exceptions

and assignment of errors is to bring the mat-
ters complained of separately and clearly (1)
before the trial judge so that he may have the

opportunity to grant relief if he thinks proper,

(2) before counsel for defendant in error, so

that he may be advised of the precise points

to be met in argument, and (3) before the appel-
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late court, so that it may readily perceive the
points to be decided and the i3ortions of the
record on which they depend. Repetition not
necessary to these ends should not encumber
the record."

At p. 377:

"Sec. 678. Must Point Out Errobs of
Law.

Every bill of exception should point out
distinctly the errors of which compaint is made.
It ought also to show the grounds relied upon
to sustain the objection presented, so that it

may appear that the court below was informed
as to the point to be decided."

At p. 380:

"Sec. 686. Exceptions to Charge Must Be
Specific and Taken Before Jury Retires.

It must appear from the bill of exceptions
not only that the instructions were given or
refused at the trial, but also that the party who
complains of them excepted to them while the
jury were at the bar or the exceptions will be
unavailing. Otherwise, the appellate tribunal
will not as a rule consider them."

At p. 381:

"Sec. 687. Must Obtain Ruling From
Trial Court.

A party must make every reasonable effort

to secure from the trial court correct rulings,

or such, at least, as are satisfactory to him
before he will be permitted to ask any review
by the appellate tribunal; and to that end he
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must be distinct and specific in his objections

and exceptions. Rule 4 of the Supreme Court
provides

:

'The party excepting shall be required

to state distinctly the several matters of

law in such charge to which he excepts;

and those matters of law, and those only,

shall be inserted in the bill of exceptions

and allowed by the court.'
"

At. p. 415:

"Sec. 752. Specification of Errors in
Brief.

Where there is no specification of the errors

relied on in the brief of the counsel for plain-

tiff in error, the court will not review the case.

Errors assigned but not argued will be deemed
waived."

The cases and texts are full of statements

showing the necessity of specific objections, indicat-

ing distinctly the grounds thereof for many rea-

sons. Quoting again from Mr. O'Brien's work, we

find:

At p. 12:

'

' Exception—Specific Objection.

Frequently counsel are led astray by a
reliance upon state practice and statutes where-
in exceptions are reserved as of course numer-
ous cases come before the appellate court in

which the court is limited in its examination,
due to the inadvertence of counsel in not mak-
ing proper objection to the admission or exclu-
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sion of evidence, obtaining a ruling tliereon,

and noting an exception to the ruling, pre-

served in a proper bill of exceptions.

Attention is directed to the necessity for

specific objection to the admission or rejection

of evidence, for proper review in the appel-

late court, the Supreme Court of the United
States in the case of Noonan vs. Caledonia Min.
Co., announcing the familiar rule as follows

:

'The rule is universal, that where an
objection is so general as not to indicate

the specific grounds upon which it is made,
it is unavailing on appeal, unless it be of

such a character that it could not have been

obviated at the trial. The authorities on
this point are all one way. Objections to

the admission of evidence must be of such

a specific character as to indicate distinctly

the grounds upon which the party relies,

so as to give the other side full opportu-

nity to obviate them at the time, if under
any circumstances that can be done.'

The function of an exception is well illus-

trated by the Supreme Court in the case of

United States vs. United States Fidelity Co.,

as follows:

'The primary and essential function of

an exception is to direct the mind of the

trial judge to a single and precise point in

which it is supposed that he had erred in

law, so that he may reconsider it and change
his ruling if convinced of error, and that

injustice and mistrials due to inadvertent

errors may thus be obviated. An exception,

therefore, furnishes no basis for reversal
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upon any ground other tlian one speci-

fically called to the attention of the trial

court.

'And the practice respecting exceptions
in the federal courts is unaffected by the
Conformity Act, Sec. 914, Rev. Stat.'

The Supreme Court of the United States
in AUis vs. U. S.^ voices the necessity for spe-

cific objections and exceptions, stating:

'A party must make every reasonable
effort to secure from the trial court cor-

rect rulings or such at least as are satis-

factory to him before he will be permitted
to ask any review by the appellate tribunal

;

and to that end he must be distinct and
specific in his objections and exceptions.'

"

^'Specitic Objections to Instructions to Jury

Before Jury Retires.

Counsel should bear in mind the neces-

sity of specifically stating the grounds of their

objections to the instructions of the court to

the jury, before the jury retires to deliberate,

and to reserve proper exceptions. In this con-

nection, our appellate court in the case of Ham-
mond vs. United States, states as follows:

'It is insisted on behalf of the gov-

ernment that the exceptions were not suf-

ficiently specific; and it was so held by the

trial court in denying the motion that was
made by the defendant for a new trial. The
rule is established by decisions almost in-

numerable that, to entitle an appellant to

call in question instructions given by a
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trial court to the jury, the exception or

exceptions taken thereto must be suffi-

ciently specific to direct the attention of

the court to the particular error or errors

complained of, to the end that the court

may correct the error, should one be found
to exist, before the retirement of the jury.'

It will be noted that Chief Justice Taft,

sitting as a circuit justice, and the writer of

the opinion of the Court of Appeals of the

Fourth Circuit, in Brevard Tannin Co. vs. J. F.

Mosser Co., et al., announced the necessity for

making specific objections to instructions given

or refused before the retirement of the jury,

stating :

'That the action of the judge in volun-

tarily giving to counsel permission to take

exceptions to the charge after the jury

retired was improper practice is established

by a long line of federal authorities. Nor
does the fact that state practice, which the

judge in the case before us seems to have
followed, justify reserving exceptions after

the retirement of the jury, change the in-

variable rule in a federal court, either in a

civil or criminal case. The proper manner
of reserving exceptions is part of the pro-

cedure in error in federal courts of re-

view, and is not controlled by the conform-

ity provision of the Revised Statutes. It

has further been held that an exception

taken after the jury retired cannot be con-

sidered on a writ of error under the fed-

eral practice, even if coimsel are lulled

into not taking exceptions while the jury

is at the bar, either by stipulation, by the
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court's granting permission to them to do
so, or by an invariable practice in the trial

court, well known and acted upon by
counsel.

*In the face of this formidable array
of authority from the Second, Fifth, Sixth

and Ninth Circuit Courts of Appeals, we
should be inclined to hold that the excep-

tions in this record were not duly reserved

and are not properly before us.'
"

We submit that the above authorities preclude

appellant from now contending that there was no

finding of a ten per cent degree of disability to sup-

port the instruction as such a contention was never

called to the attention of the lower court.

Point IX.

The bureau complains under this caption that

the trial court erred in not granting its motion for

new trial. The motion for new trial was on two

grounds which the government intended to cover

all the objections now argued, viz: 1, Error in Law;

2, Insufficiency of the evidence. (Tr. pp. 13 and 14.)

The appellant came into court on the day set

for the argument on the motion for new trial and

waived argument on the motion and did not except

to the ruling of the trial court in denying the mo-

tion. The trial court cannot be said to have erred

with respect to a matter not brought to its atten-
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tion and the appellate court sits to correct errors of

the trial court.

The record on this point shows

:

"Docket Entry of June 2, 1930, Re Motion
FOR New Trial

Filings—Proceedings.
Date
Month Day Year
Jun. 2, 1930. Gov't waives argument on

motion for new trial. Motion
denied." (Tr. p. 18.)

This is another glaring instance of the appel-

lant's attitude toward the trial and appellate court

in either refusing to be frank with the trial court

or attempting to urge objections not contemplated

in the lower court. Such action is more than a

mere attempt to avoid following orderly procedure

and the government has not only waived the error

now assigned but we feel that its appeal should be

dismissed, and such procedure discouraged.

This is only one of many instances in this case

where objections to the action of the court below

were either not made, or waived, or so general and

indefinite as to amount to waiver and under the

law they should not be allowed to be urged on

appeal.

Failure to argue motion for new trial is waiver

thereof

:
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"The moving party should argue and pre-
sent authorities sustaining the grounds upon
which he relies * * * and the court may re-

fuse to pass upon any such ground not ar-

gued."
Vol. v., Cyc. Fed. Pro., Sec, 1486, p. 38.

Point X.

Under this subdivision of the brief, the appel-

lant argues that the court erred in entering judg-

ment upon the verdict when the evidence was in-

sufficient to sustain the verdict.

The appellant having made no objection to the

introduction of the plaintiff's discharge from the

Army, and other evidence of his active military

service; there being no necessity of the plaintiff

showing that he did not apply for insurance, for

the simple reason that there was no law to permit

it and if he had applied the appellant should have

offered evidence of it, which it did not do; and

where appellant contended that the plaintiff was

permanently and totally disabled prior to the war

they should not complain if the jury found him

permanently and totally disabled thereafter.

The judgment of the trial court was correct

and there is no reversible error in the record.

Respectfully submitted,

GEORGE E. FLOOD,
GEORGE E. MATHIEU,

Attorneys for Appellee.


